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the former case no real controversy exists. In the latter there is a 
real dispute concerning a matter of right. The action is spoken 
of as being "amicable" in that in order to avoid needless trouble, 
expense and delay, the parties endeavor not to embarrass each other 
with unnecessary forms and technicalities, and mutually admit 
facts which they know to be true without requiring proof. It is 
essential, however, that there be a real controversy. 13 

Contrary to the usual procedure in cases where moot questions 
are presented, the Supreme Court reversed the present case instead 
of merely dismissing the appeal. 14 This seems to have been the 
proper disposal of the case. The decree below was against the 
government and had the appeal been dismissed, the government 
might have been deprived of its right subsequently to attack the 
combination. The reversal prevents the decree of the lower 
court from standing against the government, and enables it to 
proceed without prejudice, should future conditions lead to the 
continuance of a contract or combination contrary to the terms of 
the anti-trust act. 

M. W. D. 

Landlord v. Tenant : May Tenant of "Beach and Water" 
Lots in San Francisco Claim Adverse Interest Against So- 
Called Remainderman? — In the case of Potrero Nuevo Land 
Co. v. All Persons, 1 the appellant sought to quiet title to certain 
land under the McEnerney Act. 2 The land in question was part of 
the beach and water lots which by the Act of May 26, 1851, the 
legislature granted to the city of San Francisco for a term of 
ninety-nine years, excepting such lands as were held by alcalde 
grants, properly recorded, as to which confirmation was made as 
ninety-nine year interests. The respondents claim title under a 
grant to one Parker made by Alcalde Leavenworth, and also under 
the act of 185 1, claiming that they, by their predecessors in interest 
and by themselves have continued in open, adverse possession 
since the time of the grant, and have thus gained a title in fee 
simple. The appellant claims under one Bensley who purchased the 
state's reversionary interest in these lands at a sale held in pursu- 
ance of an Act of May 18, 1853. 

The lower court held that the respondents had gained title 



* 3 Lord v. Veazie (1850), 49 U. S. 251, 12 L. E. 1067; 37 Cyc. 346. 

14 The court relied on the language in So. Spring Hill G. M. Co. 
v. Amador Medean G. M. Co. (1892), 145 U. S. 300, 36 L. Ed. 712, 12 
Sup. Ct. Rep. 921, wherein the court reversed and remanded the case, 
the question being a moot one, on the ground that the reversal was 
most consonant to justice. 

1 (Feb. 23, 1916), 22 Cal. App. Dec. 410. 

2 1906 Cal. Stat. p. 78, amended, 1909 Cal. Stat. p. 163; 1913 Cal. 
Stat. p. 135. The act creates a system of judicial procedure for the 
establishment of title to real property where the public records which 
would otherwise establish it have been destroyed by flood, fire or 
earthquake. 
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to the land in question by virtue of their adverse possession. 

The District Court of Appeal in reversing the decision of the 
lower court held, in effect, that the respondents had no title to the 
land, since as tenants they could not set up an adverse claim 
against their landlord, who was the holder of the reversion. 

The general rule is that a tenant cannot dispute his landlord's 
title. 3 Thus the determining factor in the case is the question of 
whether the relation of landlord and tenant exists. 

The alcalde grant to Parker was void since at the time it was 
made the title to the land was not in the Pueblo of San Francisco, 
but was held by the United States in trust for such new state as 
might be formed, and this title passed to California on her admis- 
sion to the Union as a state. 4 Parker, the predecessor of the re- 
spondents, went into possession under one of these grants but by 
continuing his possession under the act of 1851 he accepted the 
relation thereby created, and held only a leasehold interest. 8 Thus 
he and his successors were only tenants as to this land. 

There would seem but little doubt that this is the correct view 
and probably the confusion in the lower court came as a result of 
certain expressions found in a case, of the same title as the present 
one, which was before the Supreme Court in i9io. e In that case, 
though the decision was based on the insufficiency of the affidavit 
required, two of the judges were of opinion that the relation of 
landlord and tenant did not exist as between the holder of the 
ninety-nine year interest and the owner of the reversion in the 
beach and water lots under discussion. Their view seems to be 
based mainly on the ground that there was no reservation of rent 
as to this land, and that the reversionary interest was of little or 
no value, and that therefore the relation of landlord and tenant 
as it is commonly known did not exist. 

While it has often been said that the reservation of rent is 
essential to a lease, 7 it now seems to be well settled that the relation 
of landlord and tenant may arise without any such reservation. 8 
The relation of tenancy is nothing more than one of the several 
relations which raise a presumption that the person in possession 
is holding not under a claim of right, but in subordination to, 



3 See Tewksbury v. Magraff (1867), 33 Cal. 237; see also, Smith v. 
Newman (1900), 62 Kan. 318, 62 Pac. 1011, S3 L. R. A. 934, n. These 
cases give the general rule and state the exceptions but the present 
case cannot be said to come within any of the exceptions. 

* Chapin v. Bourne (1857), 8 Cal. 294. 

5 Seabury v. Arthur (1865), 28 Cal. 142. 

6 Potrero Nuevo Land Co. v. All Persons (1910), 158 Cal. 731, 112 
Pac. 303. 

'Shaw v. Hill (1889), 79 Mich. 86, 44 N. W. 422; Carger v. Fee 
(1894), 140 Ind. 572, 39 N. E. 93. 

s Hanks v. Price (1879), 32 Gratt 107; Peer v. O'Leary (1894), 
8 Misc. 350, 28 N. Y. Supp. 687; Amter v. Conlon (1896), 22 Colo. 150, 
43 Pac. 1002; Alexander v. Gardner (1906), 123 Ky. 552, 96 S. W. 818. 
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and in recognition of, the rights of the other party. 9 Nor does 
it seem that the length of the term or the small value of the rever- 
sion should make any difference as to the relation of the parties or 
as to their rights and liabilities in respect to each other. 

To follow the holding of the lower court would simply be to 
disregard the established law as to what constitutes the relation of 
landlord and tenant and allow those who merely hold possession 
under a leasehold interest to defeat the titles of the owners of the 
reversion of a large part of the land in the business district of 
San Francisco. 

L. J. M. 

Pleading: Sufficiency of the Common Counts. — In view 
of the numerous decisions of the courts of this state, the last of 
which is Pike v. Zadig, 1 there should be no further doubt as to the 
sufficiency of the common counts under our system of pleading. 
Complaints so framed have been attacked by every available 
method known to the law; uncompromising criticism has been 
heaped upon them by distinguished writers; 2 the courts have 
expressed their inability to reconcile them with the code system 
of pleading; 3 and yet they have been held good as against the 
defendant's answer, 4 his general demurrer, 5 and his special de- 
murrer. 6 

It is interesting to note that framers of the codes had in mind 
the use of the common counts as one of the serious defects 
of the old system of pleading. David Dudley Field, in an Essay 
published in 1847, 7 savs m tms regard: 

"Besides the general pleas, which we call general issues, we 
have general declarations, or common counts, as they are called. 
These have been so contrived as to give no information of the 
particular demand. This form has been encouraged by the courts, 



9 Tiffany, Landlord and Tenant, vol. I, § 4. 

1 (Oct. 30, 1915), 50 Cal. Dec. 453, 152 Pac. 923. 

2 Pomeroy's Code Remedies, § 540. 

3 Abadie v. Carrillo (1867), 32 Cal. 172; Leeke v. Hancock (1888), 
76 Cal. 127, 17 Pac. 937; Minor v. Baldridge (1898), 123 Cal. 187, 55 
Pac. 783; Pike v. Zadig, supra, n. 1. 

4 Minor v. Baldridge, supra, n. 3. 

5 Abadie v. Carillo, supra, n. 3; Friermuth v. Friermuth (1873), 
46 Cal. 42; Clay v. Carroll (1885), 67 Cal. 19, 6 Pac. 874; Dashaway 
Ass'n. v. Rogers (1889), 79 Cal. 211, 21 Pac. 742; Kraner v. Halsey 
(1889), 82 Cal. 209, 22 Pac. 1137; Curtiss v. Aetna Life Ins. Co. (1891), 
90 Cal. 245, 27 Pac. 211; Whitton v. Sullivan (1892), 96 Cal. 480, 31 
Pac. 1115; Burns v. Cushing (1892), 96 Cal. 669, 31 Pac. 1124; Far- 
well v. Murray (1894), 104 Cal. 464, 38 Pac. 199. 

6 Rogers v. Duff (1892), 97 Cal. 66, 31 Pac. 836; Pleasant v. Sam- 
uels (1896), 114 Cal. 34, 45 Pac. 998; Preston v. Central Cal. etc. Co. 
(1909), 11 Cal. App. 190, 104 Pac. 462; Pike v. Zadig, supra, n. 1. 
Dicta to the contrary appear in Shade v. Sisson M. & L. Co. 
(1896), 115 Cal. 357, 47 Pac. 135; Minor v. Baldridge, supra, n. 3. 

7 Published also in his Speeches, Arguments, etc., 1884, vol. 1, 
page 226, 236. 



